
How Your Professional 
Liability Insurance 

Policy Works
BY DAN MULLEN AND JOHN BREESE 

F. C. Maltmcan & Co. Ltd., Insurance Adjusters

T h e  p r o f e s s io n a l  liability
policy arranged by your associ
ation is a contract between the 

insured member and the insurance com
pany. As such, each party has obligations 
under the terms of the policy. The in
surer agrees to provide a defence in the 
case of a lawsuit, pay legal, investigation 
and adjusting expenses and, most impor
tantly, pay claims in the event that the 
surveyor was negligent and is found or 
would be found legally obligated to pay 
damages to a third party. For your part, 
you are entitled to the benefits of cover
age providing you comply with the con
ditions of the policy and providing that 
the claim or suit is not excluded and is 
first presented during the policy period 
and further on condition that you did 
not have knowledge of the claim, or a 
potential claim that later developed into 
a claim, before the inception date of the 
policy.

The General Conditions of the pol
icy require that notice be given to the 
adjuster, broker or insurer as well as your 
Association's Insurance Advisory Com
mittee not only when a claim is made 
against you, say in the form of a state
ment of claim, a threatening letter from 
a lawyer or a complaint by a client but 
also when you become aware of “the 
occurrence of any fact or circumstance 
which may give rise to a claim". In other 
words, even if at that point you are the 
only one aware that a surveying error 
has been made, you have an obligation 
to report the matter. In some cases, you 
may question the appropriateness of 
doing so and fear that a claim will be 
provoked needlessly (it won't) but such 
concerns must be measured against the 
danger that by remaining silent you may 
end up depriving yourself of insurance 
protection that otherwise may have been 
available and also may unwittingly cause 
the claim to worsen by a delay in giving 
notice. It goes without saying that gener
ally claims can be resolved more quickly

and for less money before a lawyer en
ters the picture or before a lawsuit is 
started than after.

W e  now come to the question of 
what happens when a claim or potential 
claim is reported. The adjuster receives 
notice directly from you, usually by way 
of a telephone call or via the broker or 
insurer. F. C. Maltman &- Co. Ltd. is a 
firm of independent insurance adjusters 
whose duty is to investigate and report 
to its principal, your insurer. W hen 
notice is received, we open a file at our 
office and, when necessary, contact you 
to discuss the matter. W e  then pass on 
notice to the insurance company by way 
of a Preliminary Notice of Claim report 
that gives a brief outline of the claim 
under various headings. Under these 
headings we identify the insured (the 
Association and the member), the claim
ant (a landowner or contractor), the date 
of the loss or error (when the mistake 
or alleged mistake was made) and the 
date the claim was made (when you first 
learned of the problem and gave notice). 
The report goes on to describe briefly 
the nature of the claim including refer
ence to the surveying services provided 
and the nature and effect of any error. 
Finally, we recommend in the report a 
provisional reserve which is an amount 
based on the estimated potential claim 
set aside by the insurer to eventually pay 
the claim and associated costs and ex
penses.

For the adjuster to fully understand 
the matter and to prepare a report that 
will be informative and useful for the 
insurer, he or she will require certain 
basic details and documentation from 
the surveyor. The documentation re
quired includes field notes and plans or 
sketches illustrating the property and the 
problem, any other notes prepared and 
any correspondence between the sur
veyor and any other interested party, 
such as the client, a lawyer or another

surveyor. The information required in
cludes not only a description of the error 
or suspected error but also an explana
tion of how the error was made. W ith 
this information, the adjuster can form 
an idea as to whether the surveyor was 
in fact negligent (remember it is possible 
to make an error without being careless 
or negligent) and also whether there is 
any other party, a subcontractor for 
example, that could be looked to to share 
responsibility for the loss.

As for your documents and, for that 
matter, any other information or mate
rial that you provide, please be assured 
that they are treated with strictest confi
dence and made available only to your 
insurance company or to defence coun
sel when the matter is in litigation. There 
are times, however, when your 
documentation ought to be produced to 
the claimant or the claimant s lawyer in 
an effort to defeat or reduce a claim. In 
those circumstances, the adjuster would 
request your permission before releasing 
any privileged material. It must be borne 
in mind that there would be such disclo
sure to the other side only if it advanced 
your position, that is if it could be used 
as evidence to support an argument that 
you were not negligent or that the dam
ages are inflated or not causally related 
to the error.

W e  mentioned earlier that the in
sured member has certain obligations 
under the policy. Besides reporting 
promptly and in as much detail as possi
ble, the member is required to *co-oper- 
ate with the Insurer (and by extension 
the adjuster) whenever required for the 
purposes of obtaining information or set
tlement or defence." It is not enough sim
ply to make a telephone call or send off 
a brief letter indicating that you are ex
posed to a claim. The obligation to co
operate is continuous until the matter is 
brought to a conclusion. W e  appreciate 
that frequent requests by the adjuster
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for information can be annoying and 
time consuming to fulfil but, if it is any 
comfort, you should be aware that at his 
end the adjuster can be similarly be
sieged.

On one side the adjuster has to re
port regularly to the insurance company 
to keep it informed of the status of the 
claim and on the other he may be receiv
ing calls and letters directly from buil
ders, lawyers, etc. demanding action 
and/or money. Without your coopera
tion, we cannot take any steps to resolve 
the matter one way or the other. In these 
circumstances, an impatient claimant or 
lawyer may become frustrated and an 
opportunity to amicably resolve the dis
pute or claim could be lost. And, to make 
matters worse, at least from your point 
of view, a lack of co-operation so serious 
as to cause prejudice to the insurer can 
lead to a denial of coverage for breach 
of the policy condition quoted above.

A month after the preliminary 
notice of claim is submitted, the adjuster 
is expected to prepare a comprehensive 
report elaborating on the first report and 
enclosing copies of any relevant 
documentation such as surveys, letters, 
suit papers, invoices, etc. that has been 
obtained. In addition, the report must 
cover in detail the investigation con
ducted by the adjuster as well as com
ment on the issues of liability and cover
age.

Under the liability heading in the 
follow-up report, the adjuster offers his 
opinion on whether or not the surveyor 
acted negligently or whether the sur
veyor was contributorily negligent along 
with another party. (In complicated 
cases, the adjuster may find it necessary 
to obtain a legal opinion or other expert 
advice to assist in determining the issue.) 
Under the coverage heading, the adjus
ter recommends to the insurer that the 
surveyor either be covered under the 
policy or not covered. If it is learned that 
there was knowledge of a claim or po
tential claim before the effective date of 
the policy, or if one of the policy exclu
sions applies, or if the surveyor is not 
co-operating, the adjuster may recom
mend that coverage be denied or that 
he proceed under a non-waiver agree
ment. (A non-waiver agreement is en
tered into by both insured and insurer 
and is taken when there is a question of 
whether the policy will apply. The non
waiver preserves the rights of both par
ties until a decision on the issue is made.)

comments on the potential value of the 
claim and again makes a recommenda
tion as to the reserve to be set. By this 
time, depending on information de
veloped respecting liability and dam
ages, the adjuster may suggest that the 
reserve be revised upwards or down
wards or simply be left unchanged. After 
the report is sent to the insurance com
pany, the adjuster continues to report 
on a regular basis until the case is closed.

As stated, we as independent insur
ance adjusters investigate and report 
with recommendations to your insurance 
company. W e  act on instructions from 
the insurance company and receive au
thority to settle claims from the insurance 
company and from the member whose 
consent to any proposed settlement is 
required under the terms of the policy. 
W e  also consult regularly with the Insur
ance Advisory Committee of your associ
ation where all claims are discussed and 
expert assistance is provided to us in un
derstanding the role of the surveyor in 
a certain situation. This assists us in mak
ing our recommendations to the insurer. 
The committee plays a very important 
role in the claims adjustment process 
and, thus, full cooperation by the mem
bers with the committee is imperative if 
the programme is to work properly. 
W hen and if the insurance company ac
cepts our recommendations and extends 
settlement authority, we contact the 
member to obtain his or her consent and 
then proceed to attempt to negotiate a 
settlement of the claim, on a com
promised basis if possible. Upon settle
ment, a cheque in full payment of the 
claim is requisitioned from the insurer 
and payment of the deductible is re
quested from the member. The deduc
tible payment is forwarded to the 
insurance company and the insurance 
company's cheque is exchanged for a 
final release in our favour to conclude 
the settlement.

W e  now come to the subject of the 
deductible. There appears to be some 
confusion on how the deductible comes 
into play. As you know, the deductible 
increases with claims frequency. For 
example, the deductible for a first claim 
is $5,000.00, for a second it is 
$7,500.00, for a third is it $10,000.00 
and for a fourth it is $25,000.00. The 
deductible does not apply to expenses 
such as adjusters' fees, lawyers' fees or 
experts' fees. It only applies to actual 
amounts paid to settle a claim. There
fore, if you report a claim and it is suc
cessfully defended (i.e. no claim pay
ment) or the settlement is below your 
deductible, you are not considered to 
have incurred a claim. In that case, if 
you report a second incident, the deduc
tible is still $5,000.00 and remains that 
way regardless of how many incidents 
or potential claims are reported, so long 
as no claim payment exceeds your de
ductible of $5,000.00. The same applies 
to the other deductible levels. W ith this 
in mind, you should not be afraid to 
report potential claims because of the 
increasing deductible.

The deductible level does not 
necessarily increase with a subsequent 
claim. The deductible automatically re
verts to the previous level after three 
consecutive claims-free years. There
fore, if you incurred a claim of 
$ 10,000.00 (less your $5,000.00 deduc
tible) on January 3, 1984 and did not 
have another claim (where the amount 
of the claim exceeded the deductible), 
on January 3, 1987, your deductible 
would revert to $5,000.00. If you incur
red a claim of $ 10,000.00 and your de
ductible at the time was $7,500.00, three 
years later you would return to the 
$7,500.00 deductible level.

W e  have prepared a chart for you 
to illustrate how the deductible clause 
works:

May July September November

1984 1985 1986 1987

Incident #1 

$8,000

Incident #2 Incident #3

$5,000 $10 , 00 0

1988 1989 1990

Incident #4 

$25,000

Deductible #1 Deductible #2 Deductible #2

$5,000

Claim

$3,000

$7,500

Claim

$7,500

Claim

$2,500

Deductible #1 

$5,000

Claim

$2 0 , 0 0 0
Finally, in the report, the adjuster
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A claim is deemed to have occurred 
on the date that you first had knowledge 
of the claim or potential claim, not the 
date it is reported or the date that the 
claim is settled. If you have more than 
one claim ongoing at any one time, the 
deductible applies as the claims are paid, 
not necessarily in the order in which they 
are reported. Therefore, if you reported 
an incident in 1984 which results in a 
claim being paid in 1986 and you also 
reported an incident in 1985 which was 
paid in 1985, the 1985 claim would be 
subject to the $5,000.00 deductible 
while the 1984 claim would be subject 
to a deductible of $7,500.00. Re
member, a claim is not actually incurred 
until a payment is actually made.

It is not always possible or necessary 
to dispose of a claim by negotiation. O c
casionally it happens that we can per
suade a claimant or a claimant s lawyer 
to withdraw the claim on the basis that 
our investigation demonstrates that the 
surveyor was not negligent. It sometimes 
turns out that a claim that was threatened

or perceived does not in fact materialize, 
in which case we simply close the file 
because of a lack of activity over a 
reasonable period of time. On the nega
tive side, we also encounter claimants 
and lawyers who make unreasonable 
demands with the result that a negotiated 
settlement cannot be achieved and litiga
tion ensues.

W e  hope that the above comments 
give you some insight into the role played 
by the adjuster in handling claims against 
a surveyor and how your deductible 
comes into play. It is important to realize 
that the adjuster must have your cooper
ation and all the relevant information 
available because otherwise he cannot 
do his job, which essentially is to protect 
your interest and the interest of the insur
ance company which, absent any ques
tion of coverage, ultimately are one and 
the same. By working together, the adjus
ter and the surveyor can resist many 
claims or, failing that, at least have them 
dealt with in a timely and cost efficient 
manner. •

Profanity And The Professional
BY DENNIS J. MOULAND, L.S.

USDA Forest Service, Albuquerque, NM

Several months ago I attended a 
training session put on by one of the 
world's leading “salesmen". The course 
was on how to sell your ideas. Surpris
ingly, most of the principles we learned 
were exactly the same as one would find 
in a course on selling encyclopaedias or 
computers. I learned a lot from the 
course, but there was one point which 
really surprised me. It was the general 
consensus of the students and an empha
tic point from the instructor that the use 
of profanity is still a big no-no.

In the land surveying profession we 
deal with many other professions, in
cluding engineers, contractors, ar
chitects and developers. It would seem 
the norm that all these groups “cuss like 
sailors". The interesting point of some 
studies done on this subject was that even 
people who regularly use profanity are 
offended by someone who uses it in a 
professional atmosphere. In the 1980s 
we seem to be liberalizing our thoughts 
on this subject, to the point that even 
public meetings of associations or other 
professional groups are very willing to 
allow blatant profanity.

In spite of the “trend" in society, it 
is this writer s opinion that such habits 
are very unprofessional. Certain stand
ards of conduct must be maintained as 
a respect and courtesy to those around 
us. I certainly am not trying to dictate to 
anyone how to conduct their own life, 
but rather pointing out the fact that a 
professional of any sort should be aware 
of his audience or environment and act 
accordingly.

W e  are constantly bombarded with 
articles and speeches about being a pro
fessional. Wearing a coat and tie to cer
tain occasions is often cited. Having an 
office that is neat and organized or hav
ing professional appearing plats are 
other examples. I agree with these 
wholeheartedly. So let s add another to 
the list: AVO ID IN G  PR O FA N IT Y  IN 
T H E  W O R K  PLA C E  AND O T H ER  
PR O FESS IO N A L EN V IRO N M EN TS.

There is no law against the Profes
sional Land Surveyor being a scholar 
and  a gentleman: both these terms add 
up to being a professional.

R eprin te d  fro m  F e b ru a ry  1987 Side Shots.

1000 
REASONS 
TO ACT* 
NOW

*1,000 
DISCOUNT

O FF SU GG ESTED  M AN UFACTURERS' 
LIST PRICE

• Less than 2 lbs.
• 800M to a Single Prism
• Fast & Simple Operation

Limited Quantities 
CALL TOLL-FREE NOW

1- 800- 263-3581

T E L E F I X  C A N A D A

155 West Beaver Creek Rd., Unit 4 
Richmond H ill, Ontario L4B 1E1 

Ph. (416) 889-9534
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